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MAR. 14, 2011 LUNCHEON

March 2011

REP. JIM BECKETT, Speaker

Attorney & Landman

State Representative from Bruce, M§,

I~

Monday, MARCH 14, 2011 will be our next monthly meeting

of the program year.

Where:

Time:

Buffet Lunch:
Topic:
Speaker:

Thanks for an email reservation by Thursday, March 10,.20]

River Hills Club, (Lakeland at Ridgewoed
same location)

11:30- 1:00

$17.00(check or exact cash, please)
Legislative Update

Rep. Jim Beckett, Attorney & Landman

Reservations(PLEASE!)
janeashley@crownpointe.biz

Look forward to seeing you there!
(One hour CE credit applied for with AAPL)
We will reserve a larger room when larger crowds are

expected. Please make a reservation by the deadline so th

correct room can be reserved.
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February 2011 MAPL Luncheon Meeting- River Hills Club

Steven Wentworth, AAPL President &
February 2011 Speaker

David W. Miller (I) with Marty Schardt, AAPL
Exec. Vice President & February 2011 Speaker

Joe Mayeaux (I) with Steven Wentworth,
AAPL President

Buffet Line at Feb. 2011 Luncheon

Diners at Feb. 2011 Luncheon

Diners at Feb. 2011 Luncheon

Page 2




AAPL LEADERS HIGHLIGHT FEBRUARY MAPL LUNCHEON

Steven D. Wentworth, CPL, President of the American Association of Professional Landmen (AAPL) and Martin J.
CPL, Executive Vice President of the AAPL were guest speakers at the February 14, 2011 Mississippi Association of

Schardt,
Petroleur

Landmen luncheon meeting. They discussed AAPL leadership agendas, contemporary oil and gas issues, and progrgms/servi

provided by the national organization. More detail follows:

A. Steve Wentworth is chief landman for EOG Resources, having previously served in various capacities
organization, as well as having formerly been a partner with fatest Exploration and a landman for Tenneco Oil Co.

in that

In discussing the AAPL, its benefits to the membership and the agenda for his term of office, he made the following points:

e The No. 1 reason/justification for joining and bel orn
adherence to it and the sanctions available for noncompliance.

e His personal agenda for the AAPL:

ging

1. Institute information technology (IT) reforms at the offices of the AAPL The Association was operating wjth

outdated computers and software. Approximately $100,000 has been budgeted to modernize our IT system.

2. Reform outdated AAPL By-laws. A committee has been appointed to examine thialg, over a two year term, a
suggest necessary amendments.

3. Suggest the Board review and alter existing qualifications/requirements for membership in the AAPL.Mr.
Wentworth felt that one of the obstacles to AAPL membership was the requirement that local association pre
regional AAPL representatives approve new AAPL member applications. This requirement has been dd
unnecessary and eliminated by the AAPL Board of Directors.

hd

Eidents o
termined

4. Remove disincentives to RPL/CPL certification. To qualify as a RPL/CPL previously required a college degree.

That provision has now been removed, by the AAPL Board, from the set of qualification criteria for RPL car
(The experience requirement for a RPL had been previously removed but it is scheduled to be restored.) Al
favored removal of the college degree requirement for achievement of CPL status, the AAPL Board has chosg
that standard at present.

e Other comments and issues he briefly addressed:

1. The NAPE (North American Prospect Expo) Partnership makes (nets) $5,000,000 annually and the AAPL ree
half of that figure. Approximately 1,650 booths and 14,500 attendees are expected at the February 20t b&
the second largest convention held in Houston, Texas.

2. The issue of licensure of landmen in the State of Texas is a moot issue this legislative session. The legislato
Worth, who were previously most vocal, have chosen not to introduce bills proposing licensure at this time.

didates.
hough he
h to retai

ives one
E

rs from F

3. Representatives of AAAPL Watchod and AAPL Presidefpt W
har moni ousl y. That i s why A AmaR lroad¥ides cebently. hThese are eoime igpiies e d
needing resolution at the AAPL and the AAPL is presently working at addressing them.

4. Regardless of the political climate, the oil business and the role of landmen therein will continue through our generation
and into the foreseeable future. Landmen are negotiators and have a critical role in the industry as a consefjuence.
need does exist to more openly welcome and encourage younger individuals to enter our profession.

5. Mr . Went worth encouraged all l andmen to fAMake a i ff e
that fAin houseodo | andmen are al ways evaluati naduetath rar
nature of the business. Be one of those landmen that is notable for his/her accomplishments and work ethic.

B. Marty Schardt, who was appointed Executive Vice President of the AAPL in 2010, spoke briefly afterwards. He
emphasized the value to its membership of affiliation with the AAPL, including:

1. The educational opportunities offered to members. The AAPL is reaching out more than ever in that regajd
offering seminars in North Dakota, Pennsylvania, Arkansas or wherever, not just in Houston, Dallas and iye larger
cities. The Association is considering educational proposals such as webinars, Saturday/Sunday educationgl semina
and the encouragement of educational offerings at many different times and skill levels.

2. Networking opportunities. (NAPE, the annual meeting, quarterly meetings, and seminars offer ample occasfons for
networking.)

3. Services for Landmen. (A) Publications (including théandman bi-monthly magazine), (B) Health & Disabilify
Insurance (Geocare), (C) Field Land Seminars, (D) Lobbying by the AAPL addressing (1) Unlicensed practide of law
issues; (2) Statewide licensure issues and (3) Hydrofracking concerns (e.g. the present moratorium on drilling jn NY.)

4. The Code of Ethics. AAPL members are bound by these Standards of Practice and adherence to them shpuld be a
selling point within the industry and to lessergarticularly within competitive situations.

(Please note that the American Association of Professional Landmen Annual Meeting is scheduled for Wednedday

through Saturday, June 8- 11, 2011 in Boston, Massachusetts. Karl Rove, former Senior Advisor and Deputy Chief of Staff
to President George W. Bush is the keynote speaker after the official opening session on Thursday, June 9. A dual gt of

concurrent seminars are offered on Friday and Saturday. Over the course of the week, various luncheons, receptigns,

functions, tours and excursions are provided and/or available for your choosing.)
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NOMINATIONS FOR THE MAPL
EXECUTIVE BOARD

MAPL Board & AAPL Officials at Feb. Luncheon

Carol Holly, Jane Ashley Carosello
Graham Cook have been appointed members
Nominating Committee selecting at least six nomine
for the MAPL Executive Board- with three to b
elected at the April general meeting. Suggest
nominees may be submitted by
membership to the committee by -niail
carolholly@bellsouth.net. Thank you!

to

MAPL Officers for 2010-2011

W. KEVIN JEFFREYS
President
wkjeffl@bellsouth.net
THERESA MOODY
Vice-President
pegiesue@aol.com

JANE ASHLEY CAROSELLO
Treasurer
janeashley@crownpointe.biz
CONNER PERKINS

Secretary

conner.perkins@gmail.com

JAMES F. ABOBOO CLARKE
AAPL Director

bclarke @tellusoperating.com

H. M. ASKIPPERO BROWN
Director

hmcinco5@aol.com
DAVID CARTER

Director
davidcarterlink@aol.com
GRAHAM COOK

Director
grahamfcook@yahoo.com
MARK B. EPPES
Newsletter/Directory Editor
markel4158@aol.com
CAROL M. HOLLY
Director
carolholly@bellsouth.net
ERIC L. PATTERSON
Associate Director
eric@bbfirm.com

MARK A. WILLIAMS
Director
markawilliams@denbury.com

MAPL Newsletter

Submittal of photos, articles, news and lett
is appreciated. Pleasenkail to
markel4158@aol.com.
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The new 2012011 QOil Industry Directory Mississippi- has

March 14, 2011 luncheon to those who have yet to receive one.

A digitized version, with complete content and advertising, is
Suitable for viewing within th
website -- www.mslandmen.com. Please request the password 0
website in order to enable curr

been printed and the hard copy will be available for distribution at the
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ON THE ROAD 14th Triennial - Miss. O & G Law Seminar

Notes from Marcellus Country
"Pennsylvania is made up of the people in Philadelphia on one ef

middle." (Quote from my Pennsylvania preacher)

Scheduled forFriday, April, 29, 2011

the state, the people of Pittsburgh on the other and Alabama in l{ 5nq theT rll\/?isl\g;gg;g[s)lipgsggc?eﬂ?oﬁaosf ng}%ﬁ&ési%ﬂg logn

are pleased to announce that the 14th Triennjal

His observation seems accurate to me. My time in cdi Mississippi Oil & Gas Law Seminar has been scheduled
Pennsylvania has proven that the locals are not unlike the fok for Friday, April 29, 2011 at the HiltonJackson.

: er _ _ Speakers (and topics) include Jay Stewart, Adams
regarding drilling and exploration. Local memories are colored| & Reese (water rights); Stan Ingram, Biggs, Ingrpm,

Mississippi. We all want the same things for ourselves and
families. Where we seem to differ is found in the attitudes and opif

abusive coal extraction practices of long ago, clear -cuttin

| Solop & Carlson (legal descriptions); David W. Millpr,

mountainside timber and the resulting damage to the creeks and|y Miller Land Professionals, LLC (geology); Michdle

Drilling for shale gas has come upon this area so quickly (in sp
more than 150 years of exploration history) and become so perva

McCain w/Adams & Reese & Troy Odom w/Blair |&

a short period that it is theubject du jourfor letters to the editor arjd Bondurant (RE: lignite as a mineral); Trudy Fisher,

coffee table chatter.

Executive Director of MDEQ (environmental); Watts

The environmental movement has been very successf] Ueltschey, Brunini Firm (Mississippi legal update); and

fostering an attitude of distrust and fear of the drilling business, ndf John Tyra, Tyra Law Firm (Alabama legal update);

in Pennsylvania but all across the Marcellus shale play. | kno
many of you read exploration trade journals and are well aware
situation.” This has been a running battle in the western states fo
with more and more acreage being removed from consideration
and gas leasing. Deep water drilling in the Gulf was put on hold
we are seeing in Washington, when your government turns again
industry there are few places to hide.

For example, Maryland's acting secretary of the environ
recently testified before the legislature that officials in his offick
need at least two years to decide whether to approve natural
drilling in the state's western Marcellus region. (emphasis mine)

—

The AAPL has awarded the program six hourp of

RL, RPL, CPL, CPL/ESA reertification points --
including one hour of ethics. CLE approval for six hqurs

has been received from the Mississippi Bar and 6.4 hours
from the Alabama Bar Association.

A brochure, with registration information, |is
attached to this newsletter. For more information, please
call Troy Odom, attornegt-law, Blair & Bondurant
(601) 9924477.

of you are aware of New York's moratorium on hydraulic fractupi

Entire NY counties are under lease to Marcellus operators and thg clock
is ticking on the lease terms. West Virginia's department of highjvays
recently proposed that oil and gas related trucking activitied 6nl

oil and gas related activitipshould require a bond. Heavy haullng
damages roadways, | know that, but a bond in the amount of $35,000
per gravel road mile up to a bond of $100,000 per blacktop mile deems
out of bounds. The Delaware River Basin Commission, a -siait
agency created to monitor the river's water quality, is holding hedrings
over whether to continue to allow drilling in the drainage basin. |The
DRBC wields a lot of power and this decision will affect a lot of Ignd.
Environmental groups testifying before the commission claim that the
safe drinking water for more than 15 million people is being pyt in
jeopardy. Lycoming County, Pennsylvania just passed an ordihance
governing zoning of natural gas related activities providing "lpcal
oversight” to the industry. Yet another bureaucratic layer reqyiring
navigation.

Fortunately, not everyone is against oil and gas exploratign. It
brings jobs to a disadvantaged area, money in the form of lease bpnuse
and a boom to the hospitality industry. We also have some frierlds in
high places. Pennsylvania's governor is moving to removq the
moratorium on the leasing of state forest lands. Aﬁpreciate the |small
victories. Common folk are beginning to recognize that the gas diiling
business is not the coal extraction business of their grandparentp' da
Unfortunately, our industry image has a long way to get back to ajleve
playing field and we need to do a better job of informing the pdiblic
about the good we can do.

The snow has been melting in the sun and dripping off of the
roof, but it is getting late in the day and it will freeze again overn|ght.
Be thankful for southern attitudes and Mississippi weather. Se¢ you
soon.

e How do those Yankees react to these Southern (Missigsipi)

landmen with our accents and genteel (?) manner? Or doe$ their

antipathy to #Aoil compani es¢ o
our landmen?

. ActuaIIK, they complain that they (the Yankees) are beginnirlg to
pic up our (genteel Sout her
sayings Things such as fAHqyoO
with something to get the |ist
as we all |l earned from bir

e | have had one or two people hold the door for me, but it dould
have een a transplanted Texlan

Kevin Jeffreys

t h|, { 6o yegs-ioupdovishput worrying hgut toofmuch m

OBITUARY

" TR

James A. Williams

James A. "Jim" Williams, 86, retired
landman, passed away February 14, 2011 after a
long and wonderful life.

He is survived by his wife of 64 years,
Shirley; three sons, Monty (Lynne) of Guntersville,
Alabama, Jim (Jeannine) of Uvalde, Texas, and
Mark (Joanne) of Ridgeland, Mississippi;

Jim was born in Chelsea, Oklahoma in
1925. After a stint in the Navy, he went on to
University of Oklahoma, graduating from their law
school in 1951. Jim and Shirley married in 1947.
After graduation from law school, he went to work
for the old California Company, moving to
Lewisville, Arkansas. Eventually, they ended up in
vIgcksqn; Mg workiag fpgnumerpus compapies; n
over the years. Jim ultintately retired from Florida
Exploration Co., in 1984, while living in Houston,

| él %g@e{:gncﬁlale ofégg\%ﬁsgrﬁr%ﬁs%orree;g ?E%

e?<a
d
b |ﬂe§1rp tysCengery Horidag, \@/_hgrq)hﬁ qould Blay

o7

cold weather.

The family asks that any memorials be
made to: The American Lung Association on behalf
of Jim and his family.
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MEMBER PROFILES

Joe Gianola Carol M. Holly

NAME: Joseph M. Gianola NAME: Carol Holly
PRESENT HOMETOWN: Flowood, Mississippi PRESENT HOMETOWN Madison, MS
HOMETOWN IN YOUTH: | was born in Morgantown, WestHOMETOWN IN YOUTH: Jackson, MS
Virginia. Moved to Beaumont, Texas in 1952. | grew up ¢OLLEGE?Attended Millsaps College
Houston, Texas (1958970), NO. YEARS AS A LANDMAN: 10
WHAT DID YOUR FATHER DO FOR A LIVING T .O P ESS| ' R PATHDl and
MOVE YOALL FROM WEST VI RGITROR PRAGESEIPN QRfAREE il an
TO HOUSTON? He was in the grocery business and went$gS aostracting
work for Kraft Foods. OFFICES HELD IN MAPL?Secretary, Treasurer
EDUCATION: Graduated from the University of Houston ilOW DID YOU GET INTO THE OIL BUSINESS?
1970 with a Bachelors of Business Administratidiarketing| | J i m Wi |l iams, Mar koés fath
NO. YEARS AS A LANDMAN: 37 Years 19706s to be his Land| Se
PRIOR PROFESSION OR CAREER PATHZil and Gas || Exploration Company.
AAPL Member- Yes: CPL WHAT STATES HAVE YOU WORKED IN?
OFFICES HELD IN MAPL: Board Member, Secretary©Only Mississippi
Treasurer, Vice President; YOUR FAVORITE COURTHOUSE TO WORK:
MAPL President 1991992, 20042005, 20052006 Madisotn _ Cgunty '|'d close tof hg_mﬁ, wonderful_bI
MAPL Region 1 Director 2002007 computerized records some of which are accessible
YOUSVE SERVED AS MAPL PRE {Vﬂ%eﬁgﬁ‘é'ggng%eg? £yl Lof my office.
BEING TIED FOR THE MOST TERMS WITH . .
BRANTLEY JACKSON, OUR f' PRESIDENT. How|YOUR LEAST FAVORITE COURTHOUSE TO
HAS MEMBERSHIP IN THE MAPL/AAPL AFFECTED WORK: o . i
YOU PROFESSIONALLY? One thing about this business lislolmes Countyi sectionals bolted to tabiec an gt b
you need to be known both locally and industry wide. Beingg@ ved and cano6t be copied
member of MAPL and AAPL gave me the opportunity td ¢§EST ADVICE YOU EVER RECEIVED ABOUT
that, so | wanted to glve back to the association by servingrME oOIL BUSINESS:
the MAPL Board and as Region 1 Director for AAPL. | k double check K Il the b
most proud to serve as President of MAPL during some c%ﬁc » double check your work, cover all thé bases
times in the early nineties when MAPL was affected by th&VORITE ASPECT OF BEING A LANDMAN:
downturn in the industry. It is good to see more membgfgeting others in the oil business, no 2 days| are
involved in MAPL and serving on the Board. exactly the same and the flexibility
HOW DID YOU GET INTO THE OIL BUSINESS¥ia a |LEAST FAVORITE ASPECT OF BEING A
family friend. | applied for a patime job with Gulf Oil || ANDMAN:
Corporation my first year in College and worked in the gﬁ) records
Room in the Gulf Building in Houston, Texas. After a year°PPY
started working fultime and going to school at night and GUIfPARTICULARLY ENJOY:
paid for most of my tuition and books. Upon graduation friofking the title from the records, chaining, and then
college, Gulf offered me the opportunity to go on a comp eatin the revenue decks
Exploration and Production training program to beconie. d 9 hat h b i
familiar with all facets of the oil and gas business. THX!'S and tuming over money that has been in
brought me to Jackson, MS in 1970 to work in the Jacksai$PENSE.
District Office. I've been in the business ever since. (continued on Page 7)

(continued on Page 7)
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MEMBER P

ROFILES

Joe Gianola(cont.)

Carol M. Holly (cont.)

WHAT STATES HAVE YOU WORKED? MOST INFLUENTIAL LANDMEN ON MY CAREER:
Alabama, Mississippi, Louisiana and Texas. Jim Williams, Joe Gianola, Pat Reesby (C_Iayton_WiIIiarps),
YOUBVE WORKED FOR THE MAJ O¥Yernan 8hlps NergsgMoadg Mike Quick. Oil and Gas
\(/)VPEELIIFQATAI\SNSIN ISSMI'ﬁLELREg MSEnggéssgbéEDmAg\lE_attorneys: Glen Bush, Susan Pinkston, Glenn Taqur
ENVIRONMENT "OVER THE OTHER ' OR JUST Oick i So smart excellent landman and atiomey, great
DIFFERENT TYPES OF STRESSThe pressures and stressP ' Y
of working for a major oil company versus a smalP®SOn
independent shop are definitely different. | am glad thatiN  WHAT  SIGNIFICANT WAYS, HAS THE
worked for a major oil company before working for smalleflNDUSTRY CHANGED SINCE YOUR ENTRY? Yes,
entities because it gave me a broader experience in|tRg computers that can help locate heirs, prepare leases an
industry and allowed me to look at things differently in |@&avenue decks without having to use a calculator anditape
smaller shop environment. You always have to deal |wi ve Excell
pressure situations in each instance. Stress inflefed in ’
my opinion. WHAT/WHO | MISS MOST ABOUT/IN THE OIL
Eé\p\/)INSC(;)MUESEEA&\ISDEYPOELIJ\IE\;\/E(I)\IJLSTA%Ksﬁ-Ra/kéNr%MSEEE aUtSrI]NESS: | miss tg? LTandmen I worked with early jon
, at have now moved to Texas.
FIELD LANDMEN IMPROVE IN WHAT WAY OR UPON -
WHAT SKILLS? Most of the brokers/landmen that | emp oy—'[—'AVE YOU READ ANYTHING INDUSTRY-RELATED
are now well versed in computer skills, which has hel HAT HAS = CONTRIBUTED TO YOUR
tremendously. P ’ peISiROFI_ESSIONALISM?I enjoy the articles in the AAPL
DO YOU FAVOR A LOUISIANA TYPE PRESCRIPTION | Madazine. .
OR A MINERAL REVERSION LAW? OR SOME SORT|FAVORITE THING TO DO OUTSIDE WORK: Fish,
OF REQUIRED PERIODIC MINERAL REGISTRATION |garden, play with grandchildren
AS IN SOME OTHER STATES? think that | would prefer a
prescription or reversion law versus a mineral registration Joe Gianola Continued
requirement. Maybe there is a hYb”d solution in there (Joe Gianola Continued)
somewhere that could be applied. Titles in Mississippi are /dOST ENJOYABLE LONG TERM TICKET: Next to
getting any better. currently working for Vision Exploration, LLC, | enjoyed
ANY PARTICULAR FIELDS OR WELLS WHICH You }Norklng fordFIorlija Gas Exploration Company during the
HAVE WORKED THAT WERE SIGNIFICANT |late 70's and early 80's.
DISCOVERIES OR WHICH WERE A MEMORABLE WHAT DOES YOUR COMPANY DO? Vision|
cE:XPERII_EN(:_E?lggé\{)rg)eon I fworgg BforMHu he%al\:/\_/lsIDI Exploration is andlnglepgtndentv\;)lIlk_an(tj1 gas eéplo_re;tlond
orporation in , we farm ay Marchand Field /company managed by Steve Walkinshaw, a Registere
from Chevron (one of their crown jewels) and drilled |&@rofessional Geologist with 30 years of experience. We are
number of wells in the field in federal and state waters. | Tiexplorers, experienced energy consultants, |and
offshore land experience was very memorable and interestingartographers.  Vision manages an ongoing exploration
YOUR FAVORITE COURTHOUSE TO WORK: program m_the U.S. Gulf Coast Region funded by a grou
, " of industry investors, both large and small. From the Blac
Rankin County, MS. The records are well organized. Warrior Basin t o t he Gul f
YOUR LEAST FAVORITE COURTHOUSE TO WORK: successfully demonstrated our ability to cause drilling
Adams County, MS. No sectional and the land descriptioA§tivity I and find productioion our cl i ent's
are horrible. IN  WHAT SIGNIFICANT WAYS, HAS THE
BEST ADVICE YOU EVER RECEIVED ABOUT THE OIL |INDUSTRY CHANGED SINCE YOUR ENTRY? In
BUSINESS: Be nice on your way up, because you might me&tany ways. The computer by far has done more to allow
them on the way down. cgmpanles and Ian(%lm_en th% opp_ortuhnlty to do r?ore wd rlt<) in
) : shorter amounts of time than in the past. remember
FAXORWIE AS;EQL.OFIEEN%A'—a“"\r']DMAN-mteraC“ng Tatum Stacy tyﬁing contracts at Gulf in 1970 on a
\Il_vlgAg'leiolfA?/?)anTélAg\IgEICTngFHSEII\TG”?ASLANDMAN tydpotle' v_vriteT tomie: reeRcarblon hsh(?(ets A prona sédn o
; additional copies. ental checks were prepared using
Telling a lease broker | don't have any work for him to do. gddf{essogra_?_rrl] plates. Maps were drhawn by halllndhby S k”Led
| PARTICULARLY ENJOY: Monitoring the leasing process| Sraromen.  The computer started changing all that in the
preparing the sales contracts necessary to sell a prospect t %sman and an accountant all in one fell swoo Luccﬁ/i’l
interested third party and then seeing a successful test ; i : P- Ly
drilled/flowina o the tanks pay increased as well, but in the final we are all doing
g : more than one job thanks to the computer.
MOST INFLUENTIAL LANDMEN ON MY CAREER: WHAT/WHO | MISS MOST ABOUT/IN THE OIL
James A. Williams (Jaws)l worked for Jim during my years| BUSINESS: Having a Company Car, that was nice. | also
at Florida Gas Exploration Company 197884. Jim was the | miss seeing folks like Gene Ruffin, Sam Coggin, Henry
consummateknego_tlator andhkneV}/I OV\(lth manage p%ople dall and Vann Michael.
create a work environment that allowed everyone to be a p :
of the exploration effort. fﬁ%(geRlng%tTHlNG OUTSIDE WORK: Play golf every
(continued in column to the right) i
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A CONVERSATION WITH SI M. BONDURANT, ATTORNEY -AT-LAW

SI M. BONDURANT Si Bondurant & Paula Arceneaux, his longtime
secretary/legal assistant- since April of 1978.

Where did you grow up?l was raised in Forest, Mississippiadmitted to the bar. So the (professors) were a little stricter on
Scott County their grading because they felt they had to weed out people who

What did your parents do for a livingMy father was in the W€ r enodot suited (to the profess
automotive business. He and a partner, owned Lee Gray @ighat. It was a lot easier to get into law school than it is-Row
Chevrolet dealership and they (also owned) some automofyéthey also flunked out a lot more (individuals).

parts places. My dad ran the auto parts side of the business. Did you have a favorite class in law schodl? donét knowv

Did you work summers therePworked many a summer doing ah@d a favorite class. Constitutional law, | had George Cochran,
my dadés aut omot i ivstackingtioes, pmtiagmgq |9qu;n§qs ﬁrgogngle _Mlss students as a con law professor.
up oil, sorting parts, swee pthipkdwasprebably Ris fisshyeagto teagh, (It wasa firat yegry

l earned (there) what | di dn 6%PUrsSglhseems ke ijvps ap R am- Mpndgy gmorning §lgss o
What w r maior at Miss. Statésin After four runder crazy George Cochran. |
fso_rgslyou ajoratt ss.d aA ng‘r?tss.t ed Otl.J ye"jlj'cigarettes, shouting, screaming, cussing at young students. You
0 ; | Was commissioned an Arm -atgraguation and .., e I'P and he was spoutj 9 out cases. and jumping ?n you if
received orders to report t o t = \Zr |r}|adteh qet

. . you “wer 0t regpa e bt

quartermaster school. (This was in the Fall of 1971/Spr%\ga"en ind and made vou want to work hard

1972.) | was obligated to fulfill a two year military commitment. g g . y '
At the time they were pulling most people out of Vietnam a¥$hat did you do during the summer of your law school years?
they had an overabundance 8f Rieutenants. So all of us whoMY first summer, after the first year of law school, | got a job
had not been on some type of scholarship were given the op#i§AKiNg with Choctaw Legal Services at the Pearl River Indian

of taking six months duty and a reserve commitment Rgservation. Most of the work was criminal defense type stuff
continuing with the two year obligation. Six months sound¥fpére some member of the tribe would get in trouble on
better than two yeaiisso | took that. All of a sudden, Ihadtod¥/€ e kends and get in jail. We 0

something é so | decided t o apdgg them hailed quig Byt there were @ cogiplepk Sppgremg
accepted at Ole Miss Law School. Court briefs | worked on. We represented any indigent person

. . who was on the reservation at that time and that wasgsi@o
Was ROTC required at StateAt State the first two years YOUyays. Philip Martin was not even the chief then. gg‘ it was

were there, guys were obligated to take ROTC.  After that ;
could choose to go to advanced ROTC your junior and se)ra%gg;g;?g:]agg and poverty stricken place. It was (overall) a
u | i

year s e (at which point) y Ivoeﬁt%ard(rtglgw sc%ool Ehc\eNsoecon& ?egrrand étﬂd’ V\}el' b
obligation but gradL.Jated.a_s an officer. The summer Of, MY JUr¥Qlrin my second year, | applied for a federal clerkship. Your
year, | went to basic training at Ft. Bragg, N.C. Basic trainifigst threé semestérs are when you really want to do well

was very intense and rigorous. | hated every minute of it. because after that is when your resumes go out seeking
So aft h d mil . hat thénde clerkshipsi in Spring of that second year. At that time, the
o after your shortened military commitment, what thén®nt feqeral judges hired their clerks a year in advance. So that

to law school and studied really hard for the first time. | haguld make the summer of your second year when you would

never applied myself (previ qegtsaddffer-to starf defking as sdorfds you YritRifted.€ o 1Y
have any tests until the final examso your final grade is basedapplied to Judge J.P. Coleman on tHe Gircuit Court of

on that one exam. So you d&ij?(?ﬁ?'%?k?dgq%mr%d tmvg Gsﬁotyﬁ;ar‘gzgeé %%?'-Wi%’é?g' é]oett 0
getting i1t or not. 1tos a & Ed thit Summet Ster ysego arla %Hatws'trellg} W O
time the law graduates had the diploma privilégeo everyone first introduction to oil and gas law.” Prentiss Tomlinson was
that graduated from Ole Miss Law School was automatically drilling wells in Lawrence County. He was blowing and going
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that summer. Jerry Sheldon took me down there and we afiitm the district court conviction of the drug dealer and so he
standup title opinions. &gavedﬂ'e that @ase tovwritetaed d@ing yny resedrch, ¢ foumgpda n
Jerry taught me how to run title.) He taught me what bookscase that | felt was indistinguishable. "It was so similar to this

pull, how to chain a title, how to make takeoffs. At that timether case that was affirmed. (We looked to precedent from

we were making standups so we were just taking notes frite U.S. Supreme Court, thé" Lircuit and then to other
takeoffs/run sheets of the instruments and would gbo back #etdkral juris ictions.)5 Thiswas &' i rcuit case
Jerry would dictate the title opinion. | was probably jusbund by the other™c i r c ui t opinions. I
making run sheets but | was running title and Jerry was theoeld distinguish it and | felt it required reversal so | wrote the
showing me what to do. He was an excellent teacher. Jepinion as he had told me to write it and did what | could to

and | were there that whole summer. | enjoyed the work addtinguish that case but then | wrote it the other wayitoo

and (at the end of the summer) Wéll&erald offered me ajobs ayi ng t hat this case control :
to start after graduation and completion of my federalverse because of this precedent and | gave both to Judge
clerkship. Colemani both opinions. | know you said to affirm but you

What were the big issues before tHR Gircuit at that time? Néedtoreadthiscagd donot think it can

School desegregation and redistricting cases. Cases ra ﬁ}%to_o much like this case before the court.) The case said
gamuti criminal stuff, tax cases, drug cases, lawsuits agaiffitt this evidence had to be excluded because of a violation of

the director of prisons in Florida, a lot of habeas corpus, etc.1® CO%St't“t'O”- It was too much factually like this case. |

> Did Judae Coleman ever ask vicmember Judge Coleman called up Judge Thornberry and he
What was your role” ! g K YQdid this issue Is as close as 6 is to 7. What do you think? You
opinion about a case™o, he never asked me my opinioreed to read this,case and see if,you can distinguish it. Judge
What we would generally do TRopbeky réad K and Wy botf cdndluBed ¢hByUcbuld n¥tO U
usually sit four days, five cases each day that they would he@fstinguish the case. So they reversed themselves and voted to
So we knew the number of cases we had. At that time therereverse the case and used the OEinion reversing the trial court.

were two law clerks and he would assign us-lo@ié of the | remember Judge Coleman in the opiniosaid it we were
cases and we would do a grearing memo, generally thre riting on a clean slate, we would affirm this decision but we
pages or so, just basically summarizing the case and the is Jound by the existing case as precedent and therefore we
involved. They would then have oral arguments and the judé%ll‘éérse the decision and Judge Tuttle wrote a concurrence that
would vote on each case behind closed doors at the end o ' ool arl]l the pcj)lrp:onbexce?t for the penultimate
day (after hearing their five cases). Whoever was the Segaqagrap where they said that bout It we were writing on a
judge would assign ortird of the cases to each judge whe ean slate. He had to say he was going to reverse it anyway
R Was n T he maj or i t y-third oft BCYEH it v.\(aqlvyr_gng. & llthb t@ré)encahu 4 had fsltnrrz@rvous
whatever those cases were and Judge Coleman would take ZHHL the priorinc %”t and 'l had Seen what'someone who went
third of the cases he was assigned and %ive (the other @ftd ! nst them di e so that was
clerk) onethird and me oné hi rd o t hem. Wasprleg)igerestingexperieneg. s | s

how we voted either to affirm or reverse the case. Draft me Judge Coleman was a brilliant man. He was very
an opinion affirming or reversing the cateas the majority learned in the law and politics and history.
decided. After your clerkship, you started practicing lawtarted with

It was a lot of responsibility and the first one | drafted/ells Gerald and probably four months after | started, the firm
was full of red ink. He cut it up pretty badly. You would reagplit in three directions. Who remained was mainly Martha
the record and the briefs of both parties and draft an opin@erald, Justin Cox, Jack Brand, Walker Watters, Scott
based upon however the judge had told you the court hbleben, Jerry Sheldon, Bill Painter, Jay Jennings and me. |
voted. But after awhil e, ywauworiogtwithtMartha & that time géandssince)ll lead Wwooked h
to set up opinionséwhat hi switphei Il staged pith the fira. sMatiha was foree ofathepre e é
and so you tried to draft an opinion as if it was him writing tleeninent oil and gas lawyers. She was the senior partner in the
opinion. He had asked you to draft it for him so you draftediitm and she ha g_raduated from Ole Miss in 1945, | believe.
as if you thought he was writing it. And some of them HAeénsley had been discovered in 1939. The country was still in
accepted with very few changes and some of them he cuMIl and there was still a huge need for petroleum and
pretty badly. petroleum products for the war effort. | remember her sayin

Did you personally disagree with some of the majority opiniofig SOOn as she graduated from Ole Miss, she immediately
which you were asked to writeYou did what you were told. Started examining abstracts from Tinsley which were being

We had one clerk who was there and who “wrote an opinfi§Pared by lawyers in Yazoo City. Mr. Wells represented, at
which was the opposite of the way the court voted and it wist time, The California Company, later Chevron, and the
about an eighty or ninety page opinion. Judge Coleman t r major companies, so Martha started right out examining
the opinion and dropped it Ulegipgnsieyfieldt r ashcan and said you
do what | told you to do. When you get appointed to the court, The original firm she worked with was Wells, Thomas

you can decide your own cases. Until that happens, you areanodt Wellsi consisting of W. Calvin Wells, Earl Thomas and

the judge. Bill Wells. Earl Thomas was one of the gminent trial

We did have one case, a criminal search and seiz:g/?@’ers in the state at that time. Martha started working with
case, being a fourth amendment question, of whether there &s" | 1 ][‘ the late 19400s. Ia nd ea
a reasonable search. The Court consisted of Judge EMgfSt of Mi ssissippiodos oil and
Tuttle (of Atlanta), who was a very liberal judge, an Judddsley started in 1939, not a lot of cases (preceded) it. All the
Thornberry, (from Texas) who was a good friend of JudggUta Ile poollng cases out of Gwinville Wer(? in the -18Kd
Colemanéds and also a prot &® ' Jf 1L%5)0%Gnand ul’agre CcTghyvogm S.P.t
Judge Tuttle had voted to not convict the drug dealer and it W asssﬁance th artha ?ral_d. S0 M tf(]ja rew up With Oi

a case as to whether this evidence should have been admitt@$9as law in the State of Mississippi and she and her firm
not. If they had not admitted the evidence, he would not hi{g/® actually involved in these casebriefing them, going to

been convicted (the exclusionary rule). He was obvioudl@- She had first hand knowledge of these casesot

guilty but it was a question of whether this evidence should3#nething she just read in a book. She was a fountain of

admitted. Judge Thomberry and Judge Coleman had voted tgowledge. Of course, this was thirty years laténirty years
since she had started practice.
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So | started out workin? primarily for Martha and she They distinguishedOldham because it had said
did oil and gas law, so | did oi and%aslaw. The first yeafile x cept 0 r at her than Asubject
wor ke ther e, I ad two didoeasmeést, owhrivweh dwtughm envec dptdiod
want to do domestic relations. In the first year, | did alsoias u b j e c t t o t he prior reserv
workmens comp case, an employment discrimination case gggrvation language) means this deed is subject to a previous
various other things é but rebervdationkokall theomineraistheforg yos are not Igettiagn j o
real property aspects of i any réinerpls. eButithre dCoutt Ba@l that suctz language camreot h
ownership €& who owns what . serveas aptwords of exception. It mucked up the case law.

| remember one of my first title opinions, | wrote, wvas N €y 0ve never cl eared uMilert he
in George County. The mineral ownership titie was in th§- Lowery. Of course the canons of construction say to look at
woman gzwithin a Getty prospect) and Getty had a lease frorme f our corners of the instru
her husband only. It was right before Thanksgiving abeen a prior reservation unless you go outside the four corners

everyone was rushing to get title opinions out to be off fgf the deed. So now you have to violate that canon of

Thanksgiving. | remember | went to Scott Hemleben and (telhstruction to determine whether there has been a prior
him) | show the minerals owned by the wife and Getty has&,erancé which makes no sense.

lease from the husband. Scott (inquired as to) who took the . . I

lease? | went back and looked and Marion Buchanan had taken , Thornhill was a big case too.Thornhill in effect

the | ease. He said, oh we loyeruled fhaHags .Yse%r'%'th dcasg dhatacarge quih & py
the sole heir. Just make a will and heirship requirement in gihville. “(The earlier case) had said that a reservation of
title opinion. This was a drilling opinion. They had not drilleBONuS was an implied reservation of the executive rights. It
the well. So that is what | did. As soon as we got it out dnot SaK that but in that d
Martha saw it; she said we better check on that. " It turned ®@us and the court had said the only thing conveyed then was

(the I'andman) wasndt Mar i ona Bruaxyhalntayn ;i rtte rweast .s o melaite6s no

working for him who had taken the lease. And that landm@ier side representing System Fuels inTthernhill case and
was apparently not as reliable as Marion. The wife was At argument was that the reservation of bonus was the
deceased. In fact, they had moved a trailer onto the landSggrvation of the payment for the executing of the oil lease and
watch the well being drilled. | remember | got a call fro%b/ implication a reservation of the executive right. If you
Martha on Thanksgiving day and she had got the Gel erve the bonus, by implication you reserve the executive
landman and told him to take a bucket full of cash down th&@ht which triggers the entitlement to the bonus. It was close.
and told him to dip into that bucket and keep dipping until shevas 54, if I recall, but the Court came down strictly saying
(the wife) signs a ratification of that lease. So he went dofj» all of these constituent elements of the mineral estate
on Thanksgiving and got a ratification of the lease as the we@nus, executive right, ”?ht of |n?ress & egress, right to
was being drilled. | remember Martha calling me and sayifgyalty, right to delay rentals), are all separate elements of the
iitds okay, we got the | ea |1ee5al_ estatetapdeall cqarshe sepayately Co'ﬂ)’%yﬁdqof resgryeg. r
assumptions. Check it out! If the well is fixing to be drilled, you want to reserve he eXxe
check it out! | learned that quickly, | was scared to deathobep € €executive right. You cano
that Thanksgiving that | had messed up. We had made [fRerve delay rentals or reserve the bonus and expect to reserve
appropriate requirement. We hadt solved the problem for the executive right (the leasing rights). At least it clearly set
the client though. (1! d o nthat OUth]Wﬁ‘%vwe'fe Ahg fules; andk'r‘;ry%“v@omfe}‘l. mingral| |
(about to) be drilled but Martha knew they were bringing a figierest then everything is conveyed that is not specifically an
down there and this was not something that could wait. i) apt words reserved which is the greatest estate doctrine.
called the landman.) y the granting clause, you convey everything you own except
. for what is specifically reserved. | agreed witmornhill .

That also taught me that landmen do sometimes mess o ) :
up and take leases from the wrong people. There are bad  Quates vs. Griffinwas another big case. (It involved
landmen and there are good landmen. Even good land@@Yerse possession againsttesants.) It involves a eo

make mistakes. Good | awye rt%ﬂanﬁ%/aam@tionnw@eﬁe aORe?Qf the -teoaupis, ?x%cgted- ay st
of it. Over the thirty e warranty e@qzt‘éas aggeren 'tiet("\.’h”@gtp'rﬁorl Ing to\‘ﬁPi!S'WeBk ),
more complicated now then it was thierven more problemsfull interest.” Then adverse possession' by that grantee, for ten
now. ears, will oust and bar any claims from thetenants who

What have b he sianif il and . | Dave not joined in. Prior to that case, Mississippi law had been

at have een?t e significant ol and gas cases in your ol al¥lly murky on that issue and had indicated that the grantee
gas legal career? Miller vs. Lowery® became a Gtenant with the other etenants and that his
Miller _vs. Lowery wa s Wal ker Wat t er possessiva &f the laachwbuld hot keeadverse to them. He (the
Pumphrey worked on it. | worked on the Supreme Court brigantee) would have whatever (interest? his grantor had. He
too. At trial, we felt we had gotten home cookedve had would have to take actions to specifically oust theesmnts.
relied on precedent. The cadiller vs. Lowery we lost at the (The) Quates( deci si on) di dnét hel (f t
trial level -- but we felt sure, that the Supreme Court woutda s e , because the Court di n o
follow the Oldham case, thePfister case,Wilson vs. Gerard applied it prospectively. The Court basically said that the deed
and all that line of cases which said that if you accept (iheQuatesonly conveyed that ctenants interest but going
deed) and say it was subject to a previous reservation offai r war d wedre going to draw a
mi neral s, then you are t el |sayifgne tekmant epnvays byevarrarntytdeet to h stréanger in o t
any minerals and regardless of the truth or falsity of thhe title and it purports to convey the full interest, the deed in
statement, the grantee is getting what he bargained fay and of itself is an ouster of his tenants. (The Court can
minerals. But we were surprised by the Supreme Court. Bpecifically say if it is going to apply a decision prospectivel
case was as&gned to Justice Reuben Anderson. | think it rasetroactively.) They then must take some action to make
the first case that he ever decided and he obviously was nahair cotenancy claim known. That will constitute an ouster
oil and gas lawyer. They made a pretty feeble attempt, in amd ten years possession inures to the benefit of the grantee.
opinion, to distinguish the line of cases out there fidiler That was a very important title case. You geépaatesdeed
vs. Lowery.Now because dfliller, we have two linesofcases nt o a str anger -oining ¢cotenahte d&e and
there that are confusing for practitioners. As title lawyers, wested. (The grantee cannot be an existintenant.) In a
want certainty (and that opinion muddied the water).
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conveyance from one denant to another, he only gets th&/hat if it had been proven that the family did not know about
interest of the cdéenant grantor and the other-amants have the forged deed?Getty would have been out of luck. You
not been ousted. Of course, normal possession, which waubdild have had to have taken it a second step and said the
be adverse possession to somebody else, is not adverse-tofarody should have known should have had some knowledge.
tenant. When daddy died, they should have taken some action to

What about theWong case and its impact upon adver gclude this property as part of his estate. You would have had
possession?| think Wong was wrongly decided. It was aiess evidence of their knowledge. We had great evidence of
aberration and | think it will be limited to its facts. | thinkit hei r knowl edge. ltos still k
went too far and | donot t Havenyku evet donie ©il and:Gas Board work@seddondo i h i
standpoint wunder Mississi ppallthd tene . Bill Blhihlead préviouslp dorenat lgt of Bbardc a s
precedence in Mississippi law that was ignoredViong Wwarld $o, in 1997, when Bill Blair and | started together, as an
very difficult to adversely possess und&ong | d o nalidcatidn tof reskurcest he starting doing all the Board work

will be followed. and | started doing most of the title and transactional work. So

Any other cases come to mind®other important case lwas havenot done a lot with the
involved in wasMorgan vs. Morganwhich was a case out ofHave you been involved in much trial work/litigation over the
Columbia. Mr. Ancil Mor%an, who owned at least forty acr%zearé? I 6v I igated my share
of land and had several children, was in a nursing home. Onet i gat i o t n | do and | pr

of his sons claimed to have secured a deed from his fatheramdv e r a |l | y rials. Most of

he filed the deed of record conveying this forty acre tractdch ancer y ur wh e r-denchtliriels. el 6 s S
him. It was allegedly executed at the time the fatherwasinthe d a | o't more | itigation my |
nursing home. The deed had been filed of record for sevéhnallast fifteen years.

years and nobody (in the family) had said anything about it. |n g trial practice, presumably at times it is like participating in

e 1t
n h a o]
u t
c t

Well, Getty takes a lease from this one sonwhohass port sé the joy of wvictory, th
record title to this forty acre tract and they drill a well. As so®atisfaction in writing title opinions? f youdr e a t r |
as Getty comes in with a producing well, the brothers ah@t is | i ke —athletic competitione
sisters say that it was a fY%%%WY%eds dde%'dngantderﬂam?iwr ddynprand

. . . . n. Youdre high i you win an
deed. They filed a lawsuit to set aside the void deed. (Dang ereds intellectual isaptzzleg f act

whether that deed was valid. Mississippi law says that a d iqhi i
that is forged is void, not a voidable deed, but as If it (the de ). You were right you had your client take leases from

never existed. Getty had drilled a producing well, a nice one, right pﬁoplg. | isfaction i . |
on the basis of the validity of this deed. We had done the title There is also satisfaction In getting royalty owners
opinion on it and had certified title into Mr. Wallace Morgar{?.a'd -- seeing people who had nothing (prewousl)é) Iand now

heydédre getting a mont ch
(After all), he had an acknowledged deed of record. y few titles that dongt h

. ver
_ Walker Watters and | tried the case and Mauriggt whatever problems which have to be worked out and get

Dantin represented the son who had leased to us. We hireddighle in pay status. A lot of them thank you as if you did

handwriting experts and both of the handwriting experts saiddimething.. Of.course, the_company has gane out and drilled

was a forged deedt hat daddy didnot ?hi dll arld o'unrﬁ the prdd cfan ;?rc?jl?céd”i‘too? \)Oh{it%]ver
|

had died in the nursing home.) There was a question a?’n?ing right calls on things (validated by the Court down the

e (
a v

during the case was that d r

the' Bda’afha®Thaths ‘e 0h1 a'n S dohahguioyiy e dnd beBi toANPoR s

notary public said in testimony that Mr. (Wallace) Morgan toq_l|< . : )

him to the nursing home butHave ouga}d@w@\eﬁul tlg expegiencedihere hay beeﬁ‘ee |
Morg?ar:j, the father). Mr. Wallace Morgan just came out afglVeral. Paula, my secrétary/legal “assistant, could tell" you

t o me that his addy si g eroythem. The CHy ofjQakyvaleswag qpe Qf fheimy pheghas; ¢
was a j.p. and didnot r eamqf\gamegséogsor@emh Qe[nyvfacpﬁrgﬁu?tav\rgjli I?lme ofh e
(contrary to his notary certificate). them you- canot 'rea y m e a
. . Youbve got to get on the grour
So the chancellor ruled that it was a void deed. Wes ngt tell what was intended a

had testimony from one of the sisters admitting that at land was described due to poor descriptions.

(family) knew that the deed had been placed of record. Tliﬁ%’ ou miss 0oind to the courthouse doing reasadk? No

knew" that their brother had a deed and she said in H&rY 9 9| | gf Lk ‘

deposition, that well of course, we knew about that deed. g(#e;gnt at a - Most o courthous:
|

knew it would start a feud from avhen 1yvasideing stapgyp titlg opiRIAN: wa s n 6
need to start a feud unless we had something worth feuddagnow you use paralegals in lieu of going to the courthouse?
over . One of the nephews Wesd Whan'l fr& dtartedn yott had abstla@ soenpanigs thatl e

office and had actually recorded the deed. We got the faméyyped the courthouse instruments verbatim or we did standup
(who all lived in Morgantown) to admit they had all seen tloginions where we went straight to the records ourselves, made

rig coming in, watched the well go down, and filed suit ontyu r own notes and did an opin
after it came in as a producing well. The chancellor held thatversal practice to get legal assistants or landmen to compile

al though the deed was voi deddhdrdhct (ofpdsed o dpi€s offnstiuRdhiB ifi the titiefandd €
Get t yoOisas If theyswere lessors. The Supreme Cowty i e s of everything in the se
upheld the case saying that they were guilty of laches, estoppglty | e ¢ bui | di n an abstractéanc

and although it was a void deed and no good, they could fi@biney to examine. This practice is a lot more productive.
challenge our lease because we had drilled our well on¥hg ™ 31 so donot have an hour

basis of this deed being valid. They knew the deed existed%\g‘thouse and back.
e

they took no action to set it aside. (Laches is failure to t : .
action in a timely manneir when someone else has relied dgid changes in your practice over the yeals@mputers have

%our inactioni an equitable doctring and they were found tochanged everything. We do all our division orders on
e guilty of laches.)
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spreadsheet s. Paul a uses s pr elbedswbidest mistagds of Braimeh involaechomestdad y
Excel myself. issues-- where you see landmen taking leases from one spouse

DeedPlotter? Paula and our other legal assistants use tfah d not ~the other when therebo

There are still issues in VeroybREdY: R @ak, t o KNagWekhEt .  n
(the description) goes to the river or road or whatever. But@®# |€th|s is ho esteacﬁprope%a factual defermmaqlon you

a lot of descriptions it helps and particularly on acreage toonust know. It is frustrating sometimes when you see leases

giving you accurate acreage assessments. taken from one spouse and not the other.

The Internet? Using the SSDI and locating people on thé/hat about typographical errorsPhat 6 s sl oppyéyo
internetel do that | ots of Itohte. t iOmee. ofl ocuan bdaygiers tf ipwe brhi
the internet things that can save hours in the longiramd ar e unsure what property someo
avoid curative. itds a bad description or an a

Do you index, in some manner, your chains of title, or commk%ﬁ’ou know what tract of land it is, you can figure out what
ownership breakdowns?Yes, | have title indexes showingey have done with it but if you are unsure about the
everything wedve done and € HQlyleP tc'oorﬁ‘n?c%'nt. £SjOtMeel sl gMEeSn e'F]Sa IV &
estates and prominent mineral owners like Magnolia StHig parties were intending to ddecause you are not'sure they
Royalties (with notations as to the last opinion with ¥ere talking about the same piece of property.

breakdown). This started out in a cardfile but now illthere is a bad, inaccurate or convoluted description on an old

(incorporated) into a software program. . deed, how should you handle that description in preparing an
How long were you with the Gerald Brand firn#a years oil and gas lease™ my opinion, you should properly describe

' . . the lan g(lf e\(/ou know how it should be described) and you
Best advice you received from Martha Gefald Do n o dNRtKk €want to 6 say fbei.n t’"he .s
assumptions. Be honest in h YOSk &dr@l pageo irPO%]@ﬁerﬁ}ii!

. s @
anyone. Martha always told me that clients come to |awygﬁ% the bad description. (I would not use the bad description
because they have a problem which needs to be solved. Hglp refer back to the acquisition deed though.) Of course, |
the client solve their problem. like to see the language where you (the landman) types in an
Have you appeared before the Mississippi Supreme Coumtention clause covering everything owned in the section
Yesél8 ti mesé. wi t5h0 prreocboarbd éy. toavnshaipgangei where it Is clear that some loose end can be
Feelings about Missi ssidpi 6 ®icked gpropireldedmo r t main provi si ons?
supported (the constitutional changes) and believed mormfintent clause must have granting languagéss, an intent
should have been abolished. clause without a granting clause does not convey anything. It

Fi ; st have Awords of granto for
@n}l/ggfdpéon argggtrdmg pror%%%%%it%hnangegf currgmrglsytaltg tlrﬁ%ént of lessor to lease and let and lessor does hereby lease and

acknowledgments? 6ve | ooked at it alfthdiPgh! 8§SH8.8 efb @afndlise gowned
it. | think the general thrust of it is probably good. Tr@bsqugnHoy?, adldﬂlonal %almds _areloteter%une'tygé bE cd,(lnc}/ered
pr?]blem we seeh in Mississippi is the Texas I?cknowl?dgmHHE’% q:iti;rltglt%m ijgugﬁ (quggf?élrnﬁ?iég;\gg?ggd?#)éou %f (\)/tlje %%y
where they use an acknowl e 8- n
and deliveredo which is fi $§dha|i03r§e hpl 'f?%héts‘gfbgwrﬁef d#ﬂ&qmﬁe%aé' F‘e'%“’.‘tefe tpé t
most oil and gas law practitioners, the change (proposingPtgh language in Jefierson Davis County chancery court.

accept an oubf-state acknowledgment would be a big benetAre there any industry related books or papers that have proved

Do you favor a form of mineral reversion or prescription® v particularly helpful to you over the yearsPstill go back to
lobbied against Louisiana type prescription. My experiendea c k Ewi ngds two articles on

with Louisiana clients is that their titles are no simpler becawsean d A Mi SsI ssi ppi Land Descript
0 prescription. You get biottho omi nhkoaé. quletd i @lnsso dfncwh
contiguouséyou dono6t know WwhetMéissassimapil Isaw el mis beirgkletse
one servitude not cont i guthrough deeds, htestacy, ortebtacy, éadvarget pgossession, etc.o
di vides htwoh tractséwk}etherMaatHaogpgrimtgabﬂcyadvrcdtie/itdhaast ti wmo
tractséwhether a trai i s i i eRicvidoi Aol tra
when there is prescriptionxvga?ioityﬁuﬁﬂdﬁgrgoﬁn%ﬁ]ey@@ %e:gt?]nﬁl'?)vr?%or\:\g ddH €

opmion. the woods and do so frequently. And of course, | love sports.

I dondt think you can sMyawife of marlg 32tyeaesathe fo(miemMelissadMilsgn, and | t h
law from its present form to one of prescription or reversion)enjoyed watching our son, Alexander, when he was Elaylng
think you would have had to (originate) with (such a) law. Boccer and football in high school. My d_au%hter, Leigh, had no
me, it would be a violation of the constitutibre confiscation interest in sports but was quite active in the theater at school
of someoneds property. and we took pleasure in watching her performances too. And,

| would also be against a registration requirement (agféourse, | like going to the Grove during football season.

prelude to reversion for unregistered severed minerals) for et sing in the church choir?  You have a musical
same reason. background?! do sing in the choir and | enjoy that. | was in a

As to the vast mineral ownerships under Mississipl fk and “()j” banﬂ In h'gh schodl Mike & the Mojos. |
salt domes -- dealing with that is just the cost of doin ay el t ed rhu msh. - ' kwa s a hp el
business. The biggest beneficiaries of reversion/prescriptibH rea rhythme new the
would be the timber compani&éswho bought the surface with€Very Saturda4y6n|g_ht. Of course, there were lots of bands then
no minerals and would now a'c"gtt]ﬁt 98 7pt'€n%F ef19d.g e.Hi‘"?‘Y‘?fje ygtal Springs, 4 ¢

son, Mortenapd Forest an

ROIALS in between.™ That was
height of the Beatles/Rolli

didndét choose to purchase iJﬁC .
the ng Stoneés era.

Any complaints about landmen at large? Bad habits, commgn
mistakes? | 6ve had the %reat fo K¥W- of working with some
really talented landmen who know what they are doing. Most

of the land people whom | work with in Mississippi have been

at it a long timeéare experienced in it and are good at
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1) The following bill, regarding powers-of-attorney, in the Mississippi Legislature, has been passed in the House of
epresentatives, and has been aSS|%ned to the Senate Judiciary Committee, Division A. Some of the notable provisions are
highlighted in fAblueo text

EE(;\(}?[-)AN ACT TO REVISE VARIOUS PROVISIONS OF THE UNIFORM DURABLE POWER OF ATTORNEY ;I-I?-OOF
ATTORNEY; TO PRESCRIBE THE COMPONENTS OF A LEGALLY SUFFICIENT POWER OF ATTORNEY; TO REQUIRE
THAT THE EXECUTION OF POWER OF CONTRACT BE ATTESTED TO BY AT LEAST TWO CREDIBLE WITNESSES;
TO AMEND SECTIONS 873-105, 8#3-107, 8%3-109 AND 8%3-111, MISSISSIPPI CODE OF 1972, IN CONFORMITY TO
THE PROVISIONS OF THIS ACT; AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
SECTION 1.
(1) A natural person having the capacity to contract may execute a power of attorney.
(2) A power of attorney is legally sufficient upon satisfactory proof of the following requirements:
(a) That the power of attorney contains the date of its execution;
(b) That the power of attorney is:
(i) Signed by the principal; or
(i) Sigged in the principal's name by another adult in the principal's presence and at the principal's direction;
an

(c) That the power of attorney is:
(i) Acknowledged before a notary public; or
(i) Signed by at least two (2) attesting credible witnesses who satisfy the requirements of Suf¥ection

§3P If the power of attorney is signed by witnesses, as required in subsection (2)(c), there is a rebuttable presurthgtion that
ollowing requirements are satisfied:

(a) That the credible witnesses are adults at least eighteen (18) years of age.
(b) That the attorney in fact did not act as a witness.
(c) That each attesting witness signing the power of attorney witnessed the other signing the instrument by the
principal or the principal's acknowledgment of the signature or the power of attorney.
SECTION 2. Section 873-105, Mississippi Code of 1972, is amended as follows:
87-3-105. A durable power of attorney is a power of attorney by which a principal designates another his attorney in fiaacf in wri
and the writing contains any of the following statements:
(a) "This power of attorney shall not be affected by subseduehtincapacity of the principal.”; or
(b) "This power of attorney shall become effective uporrthe& incapacity of the principal."; or
(c) Any similar words showing the intent of the principal that the authority conferred shall be exercisable notwithstanding t
principal's subsequent* * incapacity* * * .
SECTION 3. Section 873-107, Mississippi Code of 1972, is amended as follows:
87-3-107. All acts done by an attorney in fact pursuant to a durable power of attorne%/_during any period imicapacity of the
principal have the same éffect and inure to the benefit of and bind the principal and his successors in interestiasipaieagr
capacity to act on his own behalf.
SECTION 4. Section 873-109, Mississippi Code of 1972, is amended as follows:
87-3-109.A principal may nominate, by a durable power of attorney, the conservator, guardian of his estate, or guardian of his
person for consideration by the court if protective proceedings for the principal's person or estate are thereafter cadmrhenced
SECTION 5. Section 873-111, Mississippi Code of 1972, is amended as follows:
87-3-111.
(1) The death of a principal who has executed a written power of attorney, durable or otherwise, does not revoke otherminate

agency as to the attorney in fact or other person, who, without actual knowledge of the death of the principal, actaith good
under the power. Any action so taken, unless otherwise invalid or unenforceable, binds successors in interest of the principa

(2) The disability or incapacity of a principal who has previously executed a written ﬁowe_r of attorney that is not a dueable pow
does not revoke or terminate the agency as to the attorney in fact or other person, who, without actual knowledgebiityher disa
incapacity of the principal, acts in good taithder the powerAny action so taken, unless otherwise invalid or unenforceable, binds
the principal and his successors in interest.

(3) Unless a power of attorney states a time of termination, the authority of the attorney in fact is exercisable notwithsyanding
lapse of time since execution of the power of attorney.

SECTION 6. This act shall take effect and be in force from and after July 1, 2011.

(2) The following bill, regarding the electronic filing of documents, including deeds, leases, etc., has been passed in the
House and the Senate as of 3/02/2011.

HB 599- AN ACT TO CREATE THE UNIFORM REAL PROPERTY ELECTRONIC RECORDING ACT,; TO PROVIDE FOR
THE VALIDITY OF ELECTRONIC DOCUMENTS; TO PROVIDE FOR THE RECORDING OF ELECTRONIC
DOCUMENTS; TO CREATE THE MISSISSIPPI ELECTRONIC RECORDING COMMISSION e

_ Among other things, Section 3 of the bill provides:I{a) law requires, as a condition for recording, that a document be an
iginal, be on paé)er € or be in writing, t he r &by Ufia law me n
qguires é that a ocument be signed, the requir enueator i s
|?nat_ure_ associated with a document be notarized, acknowledged, verified, withessed or made under oath is satisfied i
lectronic signature of the person authorized to perform that act, and all other information required to be incluaddyl itoadta
|l ogically associated with the document or signatureya A

electronic signature.

r
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S
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LI GNI TE COAL: A AMI NERALO UNDER MI SSI|SSI PP
L. Michele McCain & Bernard H. Booth, i/

I INTRODUCTION

The use of lignite for the production of energly is %y no means a new phenomenon. In the recent history of the Unijed S
both coal and lignite were the primary sources of fuel used in the generation of electricity, manufacturing and forunpasies, pn
fossil fuels represent e|ghf1(ve percent of the energy consumption in the United States. "The use of coal and lignite |asoard
began to decline as natural gas became the favored source of fuel for production of energy. Natural gas is typicady tobsi

more efficient source of.enersqy than coal,2 and its movement is less costly. However, interest in lignite as a sofggdas emeewe
considerably as the United States withstands the tempestuous oil and gas markets3 and finds itself beholden 10 fosegfossilfce
fuels, both friend and foe, at an increasingly alarming rate. Only in recent years has the ownership and mining ettgeitelevan
again in Mississippi.

_Current interests in(?reener, more environmentally friendly sources of energy to combat the effect of greenhouse gasgs me
use of lignite a double edged sword. While the coal burning power plants of yester year have been vilified for theermiamioius, the
nfewer ficlean coal o technol ogy represents the possi bighsourcgd o f
of energy.

) You may ask what any of this has to do with whetheredlig
interest in the mining of lignite in Mississippi, questions concerning lignite ownership are inevitable.

_Lignite can be characterized as coal in its juvenile state, and ranks belditisnmous coal. .Li%lljte_is commonly used fbe
R/Irc_)duc_tlon of electricity throughout the U.S. and at the present time, in 2009, is being mined in Mississippi. The Misgina
ining Company (fAMLMCO) began mining | nite in_ Missisds|pp
Power Project (ARHPPO), 4 The RHPP in hoct aw Clquntfeé.(lngjls
options for additional power %eneratlon_. _The generation facility has a net out8ut of 440 megawatts of electricity.5e Wiksugply
the generation facility with 3.3 to 3.6 million tons of lignite per year through 2030.6 Over yeaBlfe of the 5,80%cremine, abou
4,700 acres of land will be disturbed: 1,400 acres by mine development activities, and 3,300 by lignite removal ofératiemsining
1,109 acres will be used for buffer zones.7

__ Construction of the mine began in September 1998 with construction of access roads, mine support facilities, a ligmitp har
facility, temporary stream diversions, a stewater runoff control pond, and sedimentation control ponds.8 Actual lignitegnib@gar
in 2000, and the power plant began generating energy February 28, 2002.9

__Recently, another power.Fjeneration company filed for a certificate of public convenience and necessity with the Missis:
Public Service Commission to build a new power plant in Kemper County, Mississippi, also fueled by lignite.10 The newuthihe m
power plant will be a coal gasification plant constructed with' carbon capture capabilities.11 The sequestered CO2 daim jpbe u
secondary and tertiary recovery operations for oilfields in the latter stages of production.12 The proposed designowy fechr
represents more environmentally friendly options than traditional lignite fired power plants by substantially reducingemissi

AMi ssi ssippi lignite resources equal about 13 per cealin
future, lignite wil primarily be used for the generatio

t

n
With what appears to be a renewed interest in |igniasle/
renewed i mportance. I f faced with deci di n% wh et he nreacted iy a
our courts may have repercussions nationally as well as locally if oil and gas prices again begin to trend upward and #&mévicad
to look to alternate sources for their energy needs.

The debated reservations will likely stem from deeds dating back as far as the 1920s and 1930s. This is par&l’y duie¢htatfhe fe
thousands_of Mississippi farmers in the late 1920s and early 1930s were unable to pay the loans on their farms. Mdetn$ tines
Mississippi were secured by the Federal Land Bank. IN 1933, almost 68% of all Federal Land Bank loans were delingeed Th
foreclosed on these loans, and made conveyances of these lands. In the interest of its own solvency, the bank bepemerba#iroip =~
the minerals on these lands it obtained through foreclosures.15 In Federal Land Bank of New Orleans v. Cooper,16 |§g Miss
Supreme Court upheld the authority of the Federal Land Bank to make these reservations. It is this type deed, arsevelzded teat

is the subject of this article. So, the questi ontydeeseoatiens ,
would Mississippi courts hold that the reservation includes lignite/coal?

] This is an issue of first impression in Mississippmog| s
typically defined as follows:

1. A naturally occurring inorganic element or compound having an orderly internal structure and characteristic chemicalcepinpos
crystal form, and physical properties.

2. 1ln minerdés phraseology, ore.
3. See: mineral species; mineral series; mineral group,
4. Any natural resource extracted from the earth for human use; e.g., ores, salts, coal, or petroleum.
5. In flotation, valuable mineral constituents of ore as opposed to gangue minerals.
6. Any inorganic plant or animal nutrient.
7. Any member of the mineral kingdom as opposed to the animal and plant kingdbms.17

Similar to the above textbook definitjon, the Mining|l a
purpose of this section fAimineralsd shall include umbIL8minkr e

Both of these industry definitions are important because they include not only coal, but also petroleum and naturath gees} whi
both argued by some to be outside of 1+ he s tsetiedihthiestatthatthe seafi e
imi neralso includes o0oil, gas and other hydrocarbons.

a i

When discussing how Mississippi ma y nte_rPre_t a reselrv
such reservation, it is prudent to look to other jurisdictions for guidance. Below, we have briefly outlined decisionthdrg¢m
jurisdictions, including Alabama, Louisiana, North' Dakota and Texas, which have all addressed this issue. As you heiié Sef, t
contradiction between the jurisdictions, and conflict even within the same jurisdiction on this issue. You will see fisbowihg case

that is hardly a welsettled issue in any state. Texas, for example, which MISSISSI%DI t plcaII%/ looks to for guidancareatbéoil an

gas law, has likely done the most damage in bringing closure to this issue and has been harshly criticized for creatiegaitige
regarding near surface minerals and their ownersh(@ontinued)

Page 14



LI GNI TE COAL: A AMI NERALO UNDER MI SSI|SSI PP
L. Michele McCain & Bernard H. Booth, i/

A. Alabama

- Coal is mined in significant amounts in Al abama, aismbt|t h
ambiguous.20 The Alabama Supreme Court adopted a definition of minerals long ago that encompassed coal, but its tiwoaaf dgfini
mi neral has since been eroded by subsequent deci si othecasks L
the term O6mineral, 6 and in determining what i s i ncltheteadindqwi
of the term is to be ascertained from the language of the instrument and the surrounding circumstances evidencingritu thegnti
parties. 022 But Al abama courts appear to trend t owmtheidplaif n
meaning. InCantley v. Hubbard 23 t he reservation I n question reserve al
reservation in the chain of title, the court found that this did not create any ambiguity and the reservation encomassegamsa
TheHubbardcourt cited toTurner v. Lassiter 25 f or the proposition that: A 0AlI
is not of doubtful meaning. 026

The following year, the Al abama Supreme Court _again |no
ascertain the intent of the parties . .". the court must give effect to the plain and clear meaning of the languagelin th@de t hle
ruling in Phillips v. Harrisf ound co al was encompassed in a reservation]of
reserved by the United States on a portion of the land. The land was subsequently conveyed to another party, andgbestierf in
expressly provided that certain | ands were being ¢ o0 nlheedgeqd
al so conveyed. ce{tal n | ands thatt did not contain tessand excepfl
no

the minera I’Iﬁh s which are intended to be convsepratd. 0
mineral exceptions together to hold that the grantor simply owned all of the minerals on the entire property, excepbvdath#tds

found on the ortion of land that was previously r esimralkso
reservation encompasses coal on the lands not burdened with the reservation to the United States.

As the above cases demonstrate, Al abama courts r ecothepi z
term minerals should be given its plain meaning. Threomep r t
ambiguity.

B. Louisiana

_ Louisianadés <coal reserves consist of an estimated 1.0
Louisiana. Lignite was recognized in Louisiana as early as 1812.32 Louisiana Ilg%nlte was first used at the Confedatateagrse
ShrevePort during_the Civil War, and by the late nineteenth century. Louisiana lignite was commonly used by blacksmitioatssfea
and railroads.33 “The first permitted surface coal mine in Louisiana began production in 1985 50 supply lignite to dhel anste
mouth power plant.34 An additional surface mine began producing lignite four years later, supplying lignite to the saplarpdbe

Louisiana looks to the intent of the contracting parties to determine whether a broad reservation of minerals encomipagses

and while the Louisiana Supreme Court has held that ddafe
reservation of fAoil, gas and other mineralso does not enfo
In River Rouge Minerals, Inc. v. Energy Resources of Minngbtéhe Louisiana Supreme_ Court ruled that a form oil and gas
| ease convedylng the rights to dall ot her miner al s othadthedntirg o t
lease form was directed to the production of the oil and gas and referenced the many lease ﬁrowsmns specifically ted
Productlon of oil and gas.38 The court focused on the physical aspects of oil, gas, and lignite and held that tHe\g@aRongevas
he right to explore for and produce fAmineral s of quidlregaseoapme
form by drilling wells . . . (I%ggnlge coal i s n o fromiardeel u d
reservation as this was interpreting fall other miwaefacadwst é
deciding a reservation under a deed, the outcome was different.
tha

Five years later, in a ruling that seemingl¥ contradicts its holding in River Rouge, the Louisiana Supreme Court rta
sellerés reservation o Aal l mi ner al rightso i ncl udmvavedt

conveyance of over 90,000 acres of timberland after two years of negotiation.41 The buyer subsequently sought taiglaisfyrafs
strip mine lignite on the property.42 Although the court aifirmatively stated that the reservation was not ambiguousok giga
pains to examine the intent of the parties when they negotiated the sale.43

The court examined various factors to determine the intent of the parties.44 It considered that strip mining the |laecd
the land unusable for its intended purpose (timber production).45 However, the court noted that the buyer and seltéfidadigt
negotiated the reservation of minerals, and contract negotiations took over two years.46 Evidence was adduced taesilehat
consciously refused todourchase the mineral rights during negotiations.47 The court wrote that the buyer would beihelectsid
to AAisurrender claim to those rights. 048 Addi t'i o nteohtb lye limitd
by the buyer when the question of removal of sand and gravel was raised.49

The court dismissed the buyerods a
no economic value in 1956 when the sale was negotiated, and its ‘exploitation wa

t hat mi ner al exploitation and explor ion by 1ts veregeablgat
economic value at the time a miner al servation is made]| i s

Finally, the court seemed particularly persuaded by the inclusion of a damage clause providing that the seller woudd jpay f
damages resulting from the exploitation of minerals from the land.52

gument that the thadpac
ot contemplated by either party.50fotihd|cou
e

After extensive treatment of the partiesodéd intentionl|s,
reservation is not ambiguous. 053 The words oall mi rstaemanl] s 0
regarding the |l ack of ambiguity is contrary to the |l engthy

C. North Dakota

“The single largest deBosit of lignite known in the world is located in western North Dakota containing an estimate@@pl bi
tons. Lignite mining in North Dakota dates back to 1873, and by 1900, over 70 mines were operating in the state.

Of all of the cases discussing this issue from numerous jurisdictions, one of the most analytical approaches used {n an
comes from North Dakota.55 K@hristman the Federal Land Bank of St. Paul, through foreclosure, acquired title to certain Iands
North Dakota in 1940.56 On October 22, 1943, the Federal Land Bank conveyed the lands to Emineth subject to the follc
reservation:
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Excepting and reserving to the party of the first part and its successors and assigns fifty percent of all
right and title and into any and all oil, gas and other minerals in or under the forgoing described land
with such easement for ingress, egress and use of surface as may be incidental or necessary to use of
such rights.57
This case is instructive because it construes another mineral reservation from the Federal Land Bank nearly iden

reservation used in Federal Land Bank deeds for t howaseonhd

mineral within the_meanindg of fAother mineralso i n theexceptier
of the 1943 deed should be construed in its ordinary and popular sense to include lignite. Interestmgély, the NortluDekeaLsur
held that the issue of whether lignite coal is a mineral was a question of law, not fact, re . Staté8

ical |

S € |

DSEeSs

The court next cited its 1946 holdingAdams County v. Smith5&hich held that lignite was considered a mineral for purp
of a statute requiring that all transfers of land by any county reserve fn‘t){1 percent (50%3] of all oil, natural gas, r@tlG@inEhe cou
rejected arguments that coal is not similar to oil'and gas because it is a hard mineral, fixed and confined to ondextéicendvgas ar
liquid and migratory in nature. The court observed that there are as many, if not more similarities between coal agesaisaher
are dissimilaritieusdemdgerices6éf ca@anbhebeulappbdbfedi to exclude
clear manifestation of the intent of the draftsman. Again, we see a court stating that lignite is a mineral as a amgtteweher, in th
same opinion, the court will consider such facts as related to the intent of the parties.

co

The court addressed the argument that the parties did not intend to allow the c};rant_or to completely destroy the durfac

consequently its a%r icultural wvalue by stri mi n i nnogst berhad t
all of the terms of the instrument, to the character of the land and of the minerals, and, in cases of ambiguitiesictevederiice of th
surroundin circumstances and other facts thr owi ng eddthgdodr
noted that as a general rule, a grant of minerals gives the owner of the minerals the incidental right of entering, _acmg];_alngg
such use of the surface lands as is reasonably necessary in exploring, mining, removing, and marketing the minera&sx68si$tan
with Mississippi law.64

The court observed that the Ian?uage in this case it
surface of the land, retaining in the grantor the right to enter and use the surface for any purpose reasonably ndmeesarrﬁftus
mi ner al ri ghts. Hi s r hts are a fee simple est aonduded that
was reasonable to assume that the parties intended for the grantor to use the surface to whatever extent reasonaltdyra
fifty percent of dal.l oi I, gas and other minerals. 06

~Although the court pronounced lignite a mineral as a matter of law, they examined the surrounding circumstances to
the intent of the parties. The means of removal that would have been within contemplation of the parties could bey
evidence from the North Dakota legislative research committee in its 1955 report noting that official records showeldhdht
mined in North Dakota since at least 1884. Prior to 1920, coal was mined almost exclusively by the underground metkdbat
time, there has been a steadly trend_toward the use of strip mining methods, and such trend progressed until 1953 tvize
underground coal mine was closed. Thus, the court agreed that at the time in question (1) coal was widely knownthe arxést, i
it was reasonable to assume that the [lzzlartle$ to the deed in question knew the existence of lignite in the area, (B step tha1bes
method of removing the coal, and (4) the arties intended this instrument to reserve fifty percent of all lignite.

_ The court disposed of the argument that agricultural use of the land in question would be destroyed by strip minireg tine
gislature had adopt e | aws providing for the r eclaiomAd.6G7
C

| e
The court found that strip mining and reclamation would result in restoration of surfaces temporarily disrupted.

ineral s. The court concluded that the words nal l oi |,

_ A couple of years after thehristmanc
casinghead gasoline
conveyance which provided as follows:

(N)o lease of conveyance of mineral rights or royalties separate from the surface rights in real property
... Shall be construed to grant or convey to the grantee thereof any interest in and to any gravel, coal,
clay or uranium unless the intent to convey such interest is specifically and separately set forth in the
instrument of lease or conveyance.69

s decided, the court found th
her mineral sdé did not e nc o mpgha

SR )

se wa
nd ot

] North Dakot
intent (and/or statute) to the contrary.
any arguments tha

o err _on the side of incl uds$p

face owner would | ose the

D. Texas

Finally, _the court took note that the i nsaloia asianchllletraarl
0

ars t d $pei
o important to note th&@hitiemancourt acknowledged a reclamation plan to discunt
e sur use

C O
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The nearsurface coal deposits (200 feet) in Texas are roughl;{) 97 percent lignite, with the remainder as bituminous
potential <coal reserves are 23 iIlion tons of | ingnoustoal w
mined along the Trinity River of Texas. As early as 1850, lignite was [produced and used. Coal from both lignite aribitepusit
was used by the railroads wunt.i the 192006s. I n 1917 eqa
amounts of lignite and bituminous coal. From 1918 until 1950, only 18,000 tons of lignite were produced, but in 19%&-fizel
electric powermgenerating plant near Rockdale, Texas opened. Followmg that, annual coal production increased rapidlyhi
demand for electric power_generatlon at additional plants. In 2005, over 46.2 million tons of lignite and bituminouseqabwesd ir
Texas making Texas the fifth ranked cpabducing state and the largest lignite producer in the world.

The issue of whether | ignite/coal is a fAmineral 0O ma
from the Texas courts are alarming. We address this because on issues of first impression in oil and gas law, thé ddigitsse
look to Texas jurisprudence for guidance.70 Important to note and remember while reading the _foIIoqu/(]g_Texas_ decish
these decisions would be considered fAsoundo in i ssissip

nd
0 a

mee

s wrt
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Until the early 1970s, Texas followed an Aordinary and
a grant or reservation clause covered substances other than oil or gas. Yet similar to other jurisdictions, Texaslelsd sorfiacd
destruction as a factor in deciding such questions.71
" Then, in 1971, the Texas Supreme Court held that ir¢n
undivided 1/2 interest in and to all of the oil, ofdand72 T4 o
iron ore underlay the land, and finding that the ore must be mined bypipanstrip mining methods, the court held as folow
The parties to a mineral lease or deed usually think of the mineral estate as including valuable
substances that are removed from the ground by means of wells or mine shafts. This estate is
dominant, of course, and its owner is entitled to make reasonable use of the surface fer the pro
duction of his minerals. It is not ordinarily contemplated, however, that the utility of the surface
for agricultural or grazing purposes will be destroyed or substantially impaired. Unlessthe con
trary intention is affirmatively and fairly expr
or Ominer al rightsé should not be construed t¢ i
ods what will, in effect, consume or deplete the surface estate.73

~ The court found nothing in the deed to suggest that the parties intended to vest in the grantee the right to destemg the s
stating that under these circumstances, iron ore, like gravel and limestone, should be considered as a part of tHasaicerat s
part of the mineral estate.
_Ackerwas followed by an appellate court decisiorWiilliford v. Spiesr4 TheWilliford court addressed whether a reservafion
of doil . .(t;as and other mineralso included titl e t cAckerthgaourft e
determined that lignite belonged to the surface estate since the parties to the conveyance could not have intendedrterdisfiag
substance which had to be removed by methods that would destroy the surface estate. Unlike the North Dakota deoigibfguthd c
it immaterial that the surface could be reclaimed by proper methods and restored.
) The surface destruction test was actually announced by the court around Fa&tlitandReed 1175 The test depends uppn
evidence found outside of the four corners of theé mineral record to determine the intent of the parties to the severatam3iglerd

whet her these s an(}/ reasonabl e method of devel opi ng Thisle
requiresatwes t ep f act ual determination of the substanceds Xxpacton|i m
Ownership is determined as a matter of f acReed]I thatobre heldthétarly |
deposit that fAis within 200 feet of the surface i f O6near] st

Then, just a few %/ears later in 1983, the Texas Supreme Court abandoAettehend Reeddecisions to determine ownership
of near surface minerals, and without overruling t haornheralis|as
held by the owner of the miMoseritha surfaeesotvreett beought sin aatiomi@dquiét &tle to aréniur. jaTve
Texas Supreme Cour't abandoned the surface destruct i omautalg¢ st
meaning of that word, whet her their presence or v a lbiliteoftitles] k

for certain minerals, the court affirmed its previous decisions that certain substances belong to the surface esta&r eSlawnap
and the court ruled that near surface coal and lignite belong to the surface estate as a matter of law.83 The cdted #isoolidinar
and natural meaning test to future transactions in an effort to preserve conveyances made in réickerantdReed 1184

In AckerandReed 1] the court relied upon the surface destruction test. Mdsercourt determined that conveyances made prior
to the decision were made in reliance on this test. Consequently, limiting the applicdfioeedi s or di nar'y and |nat
prospective transactions (those made after June 8, 1983) would not prejudice the rights of partiggeiransactions which reli )
on the surface destruction testAxtkerand Reed 1185 Moreover, the Texas courts have continued to recognize the surface degtructi
test in subsequent opinions followitMpserthat concern near surface lignite, iron and coal.86 By later applying a surface destrudion t
after Moser, g?e court has contradicted itself by adherinqReed llafter acknowledging that the surface destruction test causef title
uncertainty.

~ So, where_is Texas after all of this? It appears that Texas does apply an ordinary and natural meaning test to deteaine
Amineral o is; however, because the courts did not oveéortheu!l
surface owner, regardless of their natural meaning.88

Based on cases from the surrounding jurisdictions, the only thing we can be sure of is that we can not be sure whpt [Missi
would do when d_eter_m|n|nfg whet'her Il ignite/coal is aikdympplgler
any one or combination o the following Atests: o

1. Ordinary and Natural MeaningA true application of this test would only examine whether

the substance at issue constitutes a mineral by determining whether knowledgeable individ
uals ordinarily and naturally consider the substance a mineral according to commen recog
nition or general understanding. A good example of a true application of this test was out

lined inCantley v. Hubbaravhi ch hel d that AAI I is all. Al i s
vague. Al | is not of doubtful meaning. 089
2. Manner of Enjoyment As advocated by Professor Kunt z: it

the general intent rather than any supposed but unexpressed specific intent, and, further, that
general intent should be arrived at, not by defining and redefining the terms used, by consid
ering the purposes of the grant or reservation in terms of manner of enjoyment intended in
the ensuing interest. 090 According to Professgor
mineral estate is through extraction of valuable substances, and the enjoyment of the surface
is through retention of such substances as ar ¢
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3. Surrounding Circumstanced his test examines a variety of extrinsic evidence to determine
questions such as: was the substance commonly recognized as a mineral in the area at the time
the reservation was made; what was the business position of the parties; was there any existing
production at the time the reservation was made; was there any development on the property at
issue; did the newspapers or other public circulations advise of the existence of the particular
mineral?

4, Surface DestructianThis test excludes all substances removed by methods that would destroy
or deplete the surface estate. This test has been applied in Texas, abandoned in Texas, and sub
sequently applied again in Texas, and as a result, it has been harshly criticized as creating title
uncertainties. Not only does this test pose problems in application today, but as new advances
in technology allow hydrocarbons such as lignite to be mined without complete surface destruct
tion, these problems are compounded. Consider the following scenario: in 1977, the grantor of a

LI GNI' TE COAL: A AMINERALO UNDER MI SSI|SSI PP

parcel of |l and does not own the |lignite under|t
would result in destruction of the surface. e
2030, the grantor may now hold title to the lignite due to advances in technology, extraction and
reclamation, creating better ways to remove the mineral without complete surface destruction.
There can be no good test that would allow for mineral ownership under the same reservation to
be determined differently depending on the day!
By examining the cases from other jurisdictions, anld
jurisdictions, it is time to take a look into Mississippi.
E. Mississippi
The quest. on of whether lignite/coal is a mineral unj|de
But since 1954, the Mi ssi ssippl Supreme Court has, oiner s ks
encom%assed a par icular substance I'n those casesnmnmthey c
can be attributed to it in all cases, and thus the most reasonable rule is that each case must be decided upon tHet @op

general rules of construction, which are applicable to deeds and contracts, are also applicable to documents reseraiinger esti@3

In Moss v. Jourda®4 which was later overruled biitherspoon v. Campbgdb the Mississippi Supreme Court consid
whet her gravel was a Amineralo when the conveyance cont a

reservation, the surrounding circumstances and the intention of the grantor if it can be ascertained.92 It is wallset8tate tha trI
red

It is hereby understood and agreed by the said J. W. Coman, party of the second part, that the said
H. T. Moss and James A. Moss, parties of the first part, shall have and own all minerals that may
be on the above described land.96

Two issues addressed by the court were (12 does Moss own the gravel and (2) if he does own the gravel, does he htg the

remove it if the removal will destroy the surface of the land?97 With almost no discussion, the court held that Mdastdidinthe

n e

% b a on the language of the reservation, fndedtderebygandhc
the Iegal effect of the Ianguqlge they employed 1s, to convey the land described therein except all minerals that m aé ther
thereon. 09 court, without resorting to extrinsdaflawl|evi

encompassed gravel

The second question addressed by the court was whether Moss had the right to remove the gravel. The court first citef the

following rule:
Where one person owns the surface of the land and another the mineral thereon, the owner of the
mineral may remove it from the land, buin so doing, he must allow sufficient of the subjacent
land to remain to support the surface in its natural state.99

By applying a Asurface destruction testo to deter midle

t hat i f ithe miner al cannot be removed wi thout dest rmgythep
contrary, i s without the ? remove it.o0100 | in101" hhA
Jourdancourt considered the issue of surface destrucbohnot or the purposes of determining the ownersh|p of the mjranigl for

determining whether the mineral owner could remove his mineral. This appears to be an early recognition of what wat idetekepe

jurisdictions as the accommodation doctrine.102

Thirty two years after this holding, Moss v. Jourdan103 Was 0verru|éﬁ||111)erspoon v. Campbelld4 Campbell conve ed to

Wit herspoon he surface dg ti mbero in indg
and nature, both liquid and SO|Id with the right of i mgress an efgress and aII necessary rlghts for the e>g)lorat|elogme the
s ame 0105 Wit her spoon armed the °l dive

after the original conveyance Campbell sought to enjom Witherspoon from selling the gravel by clarmmg to own it Hhe
deed.107 The trial court enjoined Witherspoon from selling, disposing of or removing the gravel from the land.108
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| The Mississippi Supreme Court reversed the trial court and found in favor of Witherspoon, declaring him the own
gravel.

It seems to be well settled in most jurisdictions that in determining the meaning of a conveyance or
reservation of minerals, regard may be had not only of the language of the deed, but also the situa

tion of the parties, the business in which they were engaged and the substance of the transaction . . .

It also seems to be generally recognized that the
meaning that can be attributed to it in all cases.109

The court | ooked at a variety of extrinsic evidence t

Considering the situation of the parties in the instant case, the business in which they were engaged
and the substance of the transaction, it should be stated that the grantor was not engaged in construc
tion work of any kind that would render of any use to her the strata of gravel which underlaid this

tract of land, and that any attempt on her part to utilize the same would result in the destruction or
great impairment of the surface rights which she was conveying to the grantee in the deed of the land
to him for farming purposes, and that since the first oil field in this state had been discovered in the
county where this land is situated, five years prior (to) the execution of this deed of conveyance, the
custom in the county where the deed was to operate was necessarily that of dealing in minerals as be
ing oil, gas and other like minerals as distinguished from sand and gravel where no specific mention
of the latter is made in a conveyance, and that since the gntor was likewise the attorney who prepared
both the original and the correction deed which made no specific mention of sand and gravel, the con
veyance should be construed most strongly against her, after the exclusion of incompetent oral testi
mony at the trial in regard to the alleged conversations had between the grantor and the grantee as to
what was to be included in the deed.110

The court stated that it was overruliddoss v. Jourdarbut then qualified the holding by arguably limitipurdan to
conveyances that occurred before fithe changed conditions

We have, therefore, concluded that the caddads v. Jourdan. . Should be and the same is hereby

expressly overruled, and that the rule of property thereby established should not be applied te any con
veyances or reservations of &émineralsd that were
by the discovery of oil and gas in this state, since to apply such rule to those conveyances er reserve

tions would be manifestly contrary to the intention of the parties to such conveyances or reservations

in the absence of a specific designation of sand and gravel as being intended to be conveyed or re
served.112

Wi thout expressly adopting a fAsurface destruct i o rstantegit
was usedd to determine ownership as distinguished frmundanwhere it was used solely to determine whether the mineral coy
extracted.

. In 1959, five years aftéWitherspoon bent onite was included as a fAminera
n113 The 'deed at issue in this case was executed atmCqeavas
to be conveyed partnership assets and land, and each partner reserved a 1/3 interest in oil, gas and other minerals.114

Cole later filed suit seeking a confirmation that he owned all bentonite in the lands arguing that bentonite was
other mineral of like kind and character, and therefore, it was excluded from the reservation and conveyed to_him.liabcoing
confirmed title in Cole to the surface but held that each partner owned a 1/3 interest in the bentonite under the eniric .fek6

The court then distinguishe@ole from Witherspoonby.notin% that the land ifVitherspoonwas completely underlain wi
gravel and removing it would have destroyed the surface entirely.117 In looking at surrounding circumstances, the raad tia
unlike Witherspoon il and gas were not the only substances that had been discovered in the county.118 During the perig
newsEaper articles referenced and called ﬁubllc attention to the discovery of bentonite in Monroe County. 119 Thus;ahelwded
that the parties intended to be vested with a 1/3 interest in oil, gas or other minerals of anP/ kind or character. 120 rethsenb tq
apply the doctrine ofjusdem generi® limit the scope of minerals reserved by Young and Bradley.121

. Next, in a confusing opinion written by the <court
ambiguous.122 1Ibinget t he Hi bernia Bank executed a deed_ to Tatum
reservedo appeared. 123 I n addition, the following reser

THE GRANTOR HEREIN reserves unto itself, its agents or assigns, the oil, mineral, gas, and petroleum
on, in, or beneath all the lands herein conveyed . .. The grantor on behalf of itself, its agents or assigns,
hereby reserve the usual and customary rights of ingress and egress, over, across, and upon said lands
so situated . . . For the purpose of mining, boring, or making other explorations thereon and removing
there from such oil, mineral, gas and petroleum, as may be found.124

(continued)
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In 1962, Tatum brought suit to confirm title to salt, sulphur and other minerals, and argued that only oil, gas gnd_c
h¥drocarbons were reseryve in Hibernia. The "court &af qoupei gntii
0 |l aw and not of factol25 WihesspdormidCaep pkeatr st hen bet atoend | s|h e

mi neral s, gas_ and petroleumo and Aminer al rights reserfve
circumstances would be considered to ascertain the intent of the parties. The court ruled that Hibernia intended ath oésbeje

minerals. Again, the court distinguished this case filiitherspoorrecognizing that in the latter case, the extraction of gravel would

have destroyed the surface of the land.

In light of theEOG v. Turnedecision from 2005,126 it is also hard to believe that MississipEi would revert back to any tyPhe |

b the

surface owner accommodation doctrine. Turner, the surface owners filed a lawsuit alleging that EOG failed to accommodat
surface interests. Among other things, the surface owners complained of the location of an access road and its edipaseth @apin

that they were glanning to build. The chancellor found in favor of the surface owners and against EOG (for an amoan{ less
$100,000) and held that EOGbds well site and access ureohtdeir|l i
property.

In reversing the chancery court, the Mississippi Supreme Court reiterated the following points of law:

1. Ai(A) mineral owner or a | essee of the mineral |es
conveyed or reserved, may use as much of the surface as is reasonably necessary to exercise its
right to recover minerals, without Iliability {for

2. The right to use a reasonable amount of the surface for mineral exploration and operations
ffenures to the miner al estate in the absence ¢f
granting the mineral owner rights to use the ur

The court specifically stated that the chancell or ernyf] ed
compensated for the use and damages that result fromthaisjd i
the | aw. 0

CIearI%(, EOG had the right to damage as much of the surface . . . As was reasonably necessary to its qil ant

operations and had no obligation to compensate the Turners for surface damage in the absence of negligenge or

of more land than was reasonably necessary to conduct its operations.129

Finding that there was no duty on the part of EOG to accommodate the surface owners in the absence of negliger
unreasonable use of the lands, the court reversed and found in favor (of) EOG.

) What would Mississippi do if faced with the issue of determining the ownership of lignite? As stated earlier in thisyafticle
issues of first impression in oil and gas law, the Mississippi courts often look to Texas lawior guidance.130 Howerergneil
consistency, guidance or soundness from the Texas courts, it is unlikely that the Mississippi courts would adopt thérpimesiynéd
questions of mineral title adopted by the Texas courts.

] Perhaps the best approach of insuring title certainties in Mississippi is to follow some type of natural meaning testplegf e
if the reservation on its face is not ambiguous, decide as a matter of law, without resorting to extrinsic evidencea ar|

substance constitutes a mineral. As Professor Kuntz advanced, in deeds similar to those executed by the Federal Laned1B20H in
and 1930s, it is likely that the parties had no real intent at all to sever any specific substance, but instead, intgndse the surfag
estate from the mineral estate. And, the law in Mississippi until 1954, as expresymgrdanwa s t hat t he t
unambiguous and would have included lignite/coal.

However, with the ruling fronWitherspoonand with the other rulings from Texas, Mississippi may fall into the same trgp an
look to extrinsic evidence to determine the intent of the parties at the time the deed was executed.131 This types ddeveslyh
MISSISSIPpI titte examiner_in the precarious position of divining the intent of parties to transactions sometimes owvaty agent
Undoubtedly, inequities will exist if either method is adopted. Stability of title is paramount to the efficient explaitatioMi” s s
mineral resources. The inability of a part?/ to determine whether it possesses the rights to a given substance mayoha%xpﬂﬁre
and ultlmatel_al exploit the Stateds miner al wealt h. fetheed u n

articular substance is considered a mineral in a particular community, county or region of the state. This type ofispkebath
ead to a fragmented and disjointed body of law and stifle economic activity.

o ®
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127. Id. At 854 (citing Union Production Co. V. Pittman, 146 So. 2d 553, 555 (Miss. 1962)).

128. Id. (citing Reynolds v. Amerada Hess Corp., 778 So. 2d 759, 762 (Miss. 2000)).
129. Id. (citing Union Production, 146 So. 2d at 555).

130. Williamson v. EI f Acquitaine, 925 F.

Supp. At 1revdusly (f

unaddressed oil and gas issues depending of <cour sealson

Phillips Petroleum Co. v. Millette, 77 So. 2d 176, 182 (Miss. 1954).
131. Cole, 109 So. 2d 628.

This article was first published in the Mississippi College Law Review 255 (2009). Our thanks to Michele McCain and

Bernard Booth for allowing publication in this issue of the MAPL Newsletter.
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